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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
CLARKSBURG DIVISION

UNITED STATES OF AMERICA,

Plaintiff, .
and the STATE OF WEST VIRGINIA by and
through the WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION,

Plaintiff- Intervenpr, o
. CIVIL ACTION NO.1:11-CV-28

(Judge Keeley)
CONSENT DECREE

V.

!

CONSOL ENERGY INC.; CONSOLIDATION COAL
COMPANY; and WINDSOR COAL COMPANY,

Deféndants.




Case 1:11-cv-00028-IMK Document 3-1  Filed 03/14/11 Page 2 of 50 PagelD # 37

TABLE OF CONTENTS

1 BACKGROUND.......... J PP UPTIPR o
. JURISDICTION AND VENUE.............. S (RTINS L2
1L APPLICABILITY ............... T PPN P L3
' IV. DEFINITIONS ........... T e
V. CIVILPENALTY.......cooeiveniinnnnnn. e ...... e 6
VI COMPLIANCE REQUIREMENTS . ............ e T
' VIL REPORTING REQUIREMENTS .......... e '. e R 21
VIIL STIPULATED PENALTIES ...... — PO 23
IX. FQRCEMAJEURE...t...'....4._ ....... S i, e 28
X.  DISPUTERESOLUTION .........eeeseeveseessssessineeeenns feen 30
XI. INFORMATION COLLECTION AND RETENTION . ... . vueneerinennen. 32
XIL EFF_ECT OF SETTLEMENT/RESERVATION OF RIGHTS ............ e 34
XIIL gg_gl_s_. ..... e 36
XIV. N‘OTICES...‘....A,‘....' ............. S 36
XV. EFFECTIVE DATE......... e e e e 38
"~ XVL RETENTIONOFJURISD:ICTIQN..‘ ..... ..... e, 38
XVIL. MODIFICATION ... .vtutinnntntttn it ettt ittt eneeinees 38
4711 N A1 1 0T N (0) 39
XIX. PUBLIC PARTICIPATION .. .. euvuvevssnsnsnenesessineesenenenenenene 40
XX SIGNATORIES/SERVICE; ............................................. 40
XXL INTEGRATION .. ... ..eeeeeeeesseeie e, #1
XXIL FINALJUDGMENT ... ..eeeeeeeeeeee s e et e e, a1




Case 1:11-cv-00028-IMK Document 3-1  Filed 03/14/11 Page 3 of 50 PagelD #: 38

XXIIL APPENDICES . . . .\ v et eeenenenenenananeenenenenennns SOURTT 41



, 'Case 1:11-cv-00028-IMK Document 3-1 Filed 03/14/11 Page 4 of 50 PagelD #: 39 |

I. BACKGROUND

A. Concurrent with the lodging of thi_s‘Consent Deci’ee, Plaintiff, the United States of
America; on behalf of the United States Environméntal Protection Agency (“EPA”), ha'sv ﬁled a
" Complaint against Deféndants CONSOL Energy Inc., Consolidation Coal Company, and ‘Windscir
" Coal Company, and the Staté of West Virginia (the “State”), by and through the West Virginia
De_pértment of Environmental Protectioﬁ '(“WVDEP”), has moved to intervene in such action.
| B. The United States’ Complbaini alleges that Defendants are in violation of the Federal
Water Pollution. Control Act (“CWA?” or the “Act”), 33 U.S.C. §§ 13il and 1342, as amended, for
. dischai'-ging polluiants into waters of the United States in viblatiori of Section 301 of the Act and for
Violating' the conditions and limitations of National Pollutai\t Di'schairge Elimination System
(“NPDES™) permits issued pursuant t(i Section 402 of the Act. ’.

C. The State of West Virginia’s Motion to Intf:rvéne is accompanied by a Complaint
avlleging' that Defendants are in violation of the West' Virginia Water Pollution Control Act
(“WPCA”), W Va. Code § 22-11-1, ef seq., for discharging polliitants into State waters in violation
of NPDES permits. The State’s Complaint alsi) aileges violations of the West Virginia Surface Coal
Mining and Reclamation Aci (“SCMRA”), W. Va. Code § 22-3-1, et seq. |

D. In addition to the aforementioned Conip.laints, the State is also negotiating a separate
settlement ilvith the Defendalits to :resolve any 'claimé by the State for natural resource damages
pursuant to the WPCA, W. Va. Code § 22-11-25.

E. j As of the date of lodging, Defendants have taken measures towards implementation
of the Compliance Requireménts in Section VI of the Decree. In particul_ai’, Defendants have (i)
submitted permit applications for conétructiori of the Treatment Plant and pipeline collé(ition system;

(ii) maintained and operated real time continuous monitoring stations to mariage particular
i :
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Monongah\ela Basin Discharges; and (iii) completed the preliminary engineering design for
~ relocation of the Ohlo'R'iver Discharges. |
F. Defendants do not admit any liability-to the United States or the State arising out of
the transactione or occurrences alleged in the reepective Complaints, nor elo the Deferldants admit
. the factual allegatlons alleged in the respectlve Complaints. |
G. The Partles recognize, and the Court by entering this Consent Decree finds, that this
Cons.ent Decree has been negotiated by the Parties in good faith and will avoid litigation among the
Parties and that this Consent Decree is fair, reasohable and in the public interesl |
NOW, THEREFORE, with the consent of the Partles IT IS HEREBY ADJUDGED, .
ORDERED, AND DECREED as follows

II JURISDICTION AND VENUE

L. ' Th.is Court has jurisdiction over the Part1es and over the subject matter of this action,
pursuant to 28 U.S.C. 8§ 1331,‘ 1345, 1355, and 1367, a‘rld‘Section 309(b) of the Clean Water Act, 33
U.S.C. § 1319(b). | |

2. | Venue is propér in the Northern District of West Virglni_a pursuant t0 28 U.S.C. §§
1391(b)and (c)’-and 1395(a), as well as Sectiof_n 309(b) of the Clean Water Act, 33 U.S.C. § 1319(b),

- because it is the judicial dietrict in which Defendants are located, ‘reslde?‘ and/or are doing busihess,
. and/or in which the violations alleged in the Complaints occurred. | |
3, For purposes of this Deeree, or any action to enforce this Decree, Defendants consent
‘to the Ceul't’s jurisdiclion over this De‘cree band eonsent to venue in this jud‘icival dis‘trict.'
4. For purposes of this Decree, Defendants agree lhat the United States’ Complaint
state$ claims upon which relief may be granted pursuant to Sections 301 arld 402’ of the Act, 33

U.S.C. §§ 1311 and 1342, and the Complaint filed by the State of West Vlrginia states claims upon
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which relief may be granted pursuant'to West Virginia Code § 22-11-1, et seq., and West Virginia |
Code § 22-3-1, et seq.

II1. APPLICABILITY -

- S, The provisioﬁs of this Consent Decree apply to and are 'binding ﬁpon the United
" States and the State, and.upon Defendants and any successors, asSigns, or other entities, or personsn
otherwise Eound by law. : |
6. Atleast30 Days prior to any transfer of owhefship or operation of any facility with
‘wastewater streams covered by thisvDecree, Defendants shalllprovide acopy of this Consent Decree
" to the proposed transferee and shall simultaneously provide written notiée of the -prospec‘:ﬁve
trahsfer, together wifh a copy of the pbropovs_e‘d wfiﬁen transfer agreerﬁént, to thglUnited States and
State, in accordance with Section XIV (Notices) of this Consent Decree. No trans'fe.r- of ownership '
or operation of any facilify, whetﬁer in compliance with the procedures of this Pafagraph or
otherwise, shall ‘relievve Defendaﬁts.of their obligation to ensure that the terms of the Dec_ree are
implemented, unless (a) the transferee agrees to undertake: the obl-igatibné required by the thsent |
Decree and té be added as a Party under th¢ Decree and thus bound as a Defe_ndant by the terms
thefeof, (b) the Unjted States and State consent to relieve the Defendants o.f théir obligatioﬁs, and () .
the transferee becomes a Party to this Conéeht ﬁccree with féspeét to the transferréd-facitllity,
pursuant to Section XVII'(Modiﬁcétion). Any attempt tQ transfer ownership or operatién of thé
| facility without complying with this Paragraph constitutes a vi'olatibn vof this Decree. ,
- 7. | Defendahts shall provvid"e a copy of this Cons_ent Decree to all officers, erﬁployegs,. _
.and agents whose duties r‘night. feaéonably include compliance with any provision of this Decree, as
well as to the lead contractor(é) sele:ctéd tc; design and construct the Treatment i’lant. Defendants

shall also ensure that any contractor(s) retained to perform work required under this Decree are made
3 , .
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speciﬁcélly‘ aware .of the requirements of this Decreelthat'v_ fall w'ithinlé_uch contractors’ dutieé.
‘Defendants shall condition any contract to perform work | required under this Decree upon
performance of the wo;k in conformity with the terms of this Consént_ Decree.

8. In aﬁy action to enforce this Consent De'crec;, Defeﬁdants shéll’not ré.ise as a defense
the failure By any of their officers, directors, employees, agents, or confractors to take any actions
necessary to comply with the provisions of this Coﬁsent Decree.

IV. DEFINITIONS

9. Terms used in this Consent Decree that are defined in the Act or in_v regulations
promulgated pursuant to the Act shall have the meanings 'éssigned,to them in tﬁe Act or such
regulations, unless otherwise providéd in this Decree. Whenever the terms set forth below are used
in this Consent Decree, thefféllowing definitions shall apply:

| a. “Chloride Limits” shal] mean a maximum daily efﬁuent limitafion for cﬁlo;ide of v3'78
mg/l] and/or a' méximum monthly average effluent limitati(;n for chloride of 218 mg/l. The Chloride |
‘Limits shall apply'to any Outl.et to which a Monong‘ahe]a Basin Discharge, or any portion thefeof, is
| routed, including but not limited to: (i) Outlets identified in Paragraph v9(i) .(deﬁnition for“
“Monongéhéla Basin Discharges”), and (ii) any Outlet with dischafge from the Mcnongahéla Basin
Diséharges Treatment System; |
b. “Complaints” shall mean the complaint filed by the United ‘Sta‘vces and the complaint |
‘ﬁled by the State as a Plaintiff—intervvenolr in this action; | |
'c. “Compliaﬁce vDeiadline” shall mean the deadline for achieving cém’pliance with the
Chldride Li\mits}, which shall be May 30, 2013; |
| - d. “Consent Df%cree” or “Decree” shall mean this Decree and all abpendices attached

hereto (listed in Section XXIII); -
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e. “Day” sh.all‘ mean a calendar day unless‘expre‘sAsly stated to be a business day. In
. computing any period of time under tlluis‘ Consent Decree, where the last .day would fall on a
Saturday, Sunday, or federal‘holiday, the period shall run until the close of business' of the next
business day; , | |
| ‘f. “Defendants” shall mean the persons or entities named in the Complaints;
g. “Effective Date” shall ha'tve the definition prov'ided in Section XV;
h. “EPA?” shall mean the Uﬁited States Environmental Protection Agency and aﬁy of its
successor departrﬁgnts or agenci-es; |
i. “Mono‘ngahela Basin Discharges"’ shall} mean the wastewater streams which are
pefmitted for discharge as of the date of lodging By: NPDES Pémﬁt I'\I‘o. WV0064602 (Blacksvillg v
No. 2 mine), Outlet ’003‘ (Wana AMD Piant) and Outlet 005 (Velone pond), unless Defendants
permanently eliminate the discharge .of'chloride in excess of th»e Chl_oride Limit from Qﬁtlet 005 by -
isolating the source of chloride in the Veléne bond and rquting any such wastewater stream ;LO Ouﬂet
003; NPDES Permit No. WV0040711 (Loveridge mine), Outlet 016 (St. Leo AMb Planf),'Outlét
001 (Sugar ‘Run AMD Plant), and. O.utl_et. 007 (Llewellyn AMD Plant); 'NPD'ES Permit No.
WV0093505 (Robinson Run mine), Outlet 011 (Lowe AMD Plant);..and NPDES Permit No.
WV0050598 (Four States min), Outlet 002 (Thorne AMD Plant); | |
o J , “Monongahéla Basin Discharges Treatment 'System’.’ or “Treatment System” shall
mean the system installcd pursuant to Paragraphs 24—26 o»fvthis' Consent Decree for treatment of th§:
~ Monongahela Basin Discharges; |
| k. | “NPDES” shall mean fhé Nétional Péllutant Discharge Elimination Syétem defined in
40 CFR. § 122.2 and any State-issued NPDES p‘ermit;_ | |

1. “Ohio River Discharges” shall mean the wastewater streams which are permitted for
5
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aischarge as of the date of lbdging by: NPDES Permit No. WV 0004201 (Sh'éemaker Mine), Outlet
003 (Dupont Hoilow AMD Plant) and Outlet 018 (8 North AMD Plant)';' aﬁd NPDES Permit No.
WV1011456 (Windsor Mine), Outlet 001 (Huff Run AMD Plant);

m. “Outlet” shall meén an NPDESb permitted discharge point;

n. “Parégraph”, shall mean a portion éf this Decree identified by an Arabic numeral;

o. “Parties” sﬁall mean the United States, the State of West Virgiﬁia, and D‘efendants;

p. “Section” shall mean a portioﬁ of this Decree idenﬁﬁed by‘ a Rorﬁan numerél; ‘

q. “State” shall mean the State of West Virginia; and

r. “,‘United States” shall mean the United States of America, ‘acting on behalf of EPA. .

V. CIVIL PENALTY

10. | ' Withi'n_ 30 Days after the Effective Date of this Consent Decree, Defendants shall pay

a total of $5,500,000 as a civil penalty to the United States and the State. |
~11. Fifty peréent of the civil penalty under this Sectiqnfshall be paid to the United States
and ﬁfty percent of 'the civil penalty under this Section shall be paid to the State.

‘12. Defendants shéll make payments to the United States under this Sectién by FedWire
Electronic Funds Transfer (“EFT*) to the U.S. Department of Justice in accordance with written
instructions td be provided to befendants, followiﬁg entry of this Consent Decree, by the Financial

. Litigétion Unit of the U.S. Attorney’s Office for the Northern District of West Virginia. At ihe time

‘ of payment, Defendants shall send a copy of the EFT authorization form and the EFT transactioﬁ

fecord, together with a transmittal ietter,' which shall state that the payment is for the 'civil_ penalty

- owed pufsuant to this Coﬁsent Decree in United States v. CONSOL Energy Inc., et al., and shall

 reference the DOJ case number, 90-5-1-1-09916/1 , to the United States in accordance with Section -

- XIV of this Decree (Notices); by email to acctsreceivable. CINWD@epa.gov; and by mail to:
' 6
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EPA Cincinhati Finance Ofﬁcé
26 Martin Luther King Drive
Cincinnati, Ohio 45268
13. Defeﬁdants shall make péyments to the Stéte under this Sectiqn by certified or
casﬁier’s check to the WVDEP for deposit in the WVDEP’s Water Quality Managémént Fund.
.Paym'eﬁts shall be mailed to: |
Michael Zeto, Chief Inspector
Environmental Enforcement
West Virginia Department of Environmental Protection
601 57" Street, SE, Charleston, WV 25304
14.  Defendants shall not deduct aﬁy penalﬁes paid uﬁder this Decree pursuaﬁt to this -
Section or Section VIII (Stipulated Penalties) in éalculating its federal or state or local income tax.
' VI.. COMPLIANCE REQUIREMENTS |
General Requifements
15.  This Coﬁsent Decree.in no wayvaffects or relieves Defendants of their responsibility
_to comply with applicaBle federal, state, and local laws, regulatioﬁs, and permits. |
16. | At all times, Defeﬁdants shall operate the mining ’facilitjes associated with the Ohio
River Discharges and the Monongahela Basin Discharges to maximize compiiance with applicable
NPDES pe;'mits. | |
17.  Defendants shall perform the work required by this Consent Decree in coﬁ’xpliance :
with the recjuirements of all'applicéble federal, state, and local laws, regulations, and permits. This

Consent Decree should not be considered to be a permit issued pursuant to any federal, state, or local

statute or regulation.

18.  Approval of Deliverables. After review of any plan, report, or other item that is

required to be submitted and approved pursuant to this Consént Decree, EPA, after consultation with

7
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the State, shall in writing: (a) approve the submission; (b) appro§¢ the subrﬁission upon speciﬁed
conditibns; (c) approve part of the éubmiséién and disapprove the remainder; or (d) disapprove .the‘
Submiséion.

19. If fhe submission is approved pursﬁ‘ant to Paragraph 18(a), Defendants shall take all |
j'c.lctioris required by the plan, .report, or other document, in aécordariée’ with the séhedules and
requirements of the plén; report, or otherb document, as apbrm)éd. If the submission is conditionally‘
approved or approved iny in part, pursuant to Paragraph 18(b) or ’18('0), Defendants shall, upon
written 'direction from EPA, after consultation with the Staté, take all actions required by the -

~approved plan, repoft, or otherv item that EPA, after consultation with the_ Sfate, determines are
technically severable frdm any disapproved portions, subject to D'efé_ndants’ right to dispute only the
speciﬁed conditions or the disapproved portions under Section X of this D‘ecree (Dispute
Resolution). | | |

20. If fhe submission is disapproved.in whole or in parf pursuant to Paragfaph 18(c) or
(d), Defendants shall, wvithin 45 Days of receipt of disapproval or such other time as the Parties agree
toin Wrifing; correct‘ all deficiencies and resubmit the plan, reﬁbrt, or other iteﬁ, or disapproved
portion thereof, for approval, in aécordance with thé preceding Paragraphs.‘ If the resﬁbmissibn is
approved in whole or m part, Defendants shall proceed in accordance with the preceding Paragraph.

21.  Any -stipulated penalfies‘ applicable to the orig’ina‘l submission,b as .provided m Section -
VIII of this Decree (Stipulated Penalties); ‘shalli.":lccrue during the 45-Day period or other specified
period, but shall not be payablé unless the resubmission is untimely or is maferially disap_préved in
Whofe or in part; provided that, if the original 'submissioﬁ_was_ soldeﬁcient as to constitute a material
breach of Defendants’ obligations under this Decree, the stipul'ated penalties applicable to the

original submission shall be due and payable notwithstanding any subsequent resubmission.
. : 8.
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22. Ifa resubmitted plan, report, or other item, or portien thereof, is disappieved in whole
or in part, EPA, after consultation with the State, may again require Defendants to correct any
deﬁciencies,‘ in accordance with the precedingParagraphs, subject to Defendants’ right to invoke
, Dispute Resolution under Section X and the ri‘gnt of EPA to seek stipulated penalties as provided in |
the preceding Paragraph. |

23. - Permits. Where any'compliance obligation under this Section requ.ires Defendants to
obtain a federal,. state, or local permit ot approval, Def‘endants shall submit timely and substantially
complete applications and take al-l other actions neeessary to obtain all such perinits or approvals.
Defendants may seek relief under the prouisions of Section IX of Athis Consent Decree (Force
Majeure) for any delay in the performanee o'f any sueh' onligation resulting"from a failure to obtain,
ora delay in'obtaining, any permit or approval required to fulﬁll such obligation, if Defendants have

" submitted timely and eubstantially complete aipplications and have taken alli other aictions necessary
to obtain all such permits or upprovals. : |
’ MondngahelaA Basin Discharges Tfeatment System

24, Defendants shal‘I design, construct, and operate a wastewater treatment plant, landfill,
~and pipeline collection’ syetem (colleetively, the “Monongahela Basin Discharges Treatment
System” or “Treatment System”) for treatment of the Monongahela Besin | Discharg‘es. The

o Treatment System. shall be designed and constructed to achieve co‘mp.liance'with the Chloride Limits
by the Comnliance Deadline. | |

a. The wdstewater treatment plant (the “Treatment Plant”) shall meet the design

specifications in Appendix A, including, but not Iimited to, the capeicity t0 treat an incoming flow of

3500 gallons per minute using pretreatment, reverse osmosis, and evaporation and/ot c‘rystallization

processes. Any deviation from thé specifications as provided for in paragraph 8 of Appendix A shall
9 ,
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be proposed by Defendants by February 10, 2011.
| b The léndﬁll shall.be designed in accordance with 33 CSR l asan i'ndustrial. -
vsolidv waste disposal facility and shall have (i) a design life of at least ten years of opératioﬁ; (i) a
| precipitation céntrol system to prevéht flow on and off the disposal area; (iii) sediment control ‘
structures to control sedimentation; and (iv) a liner system with a subbase, leaéhaté dete'vction zone, .
cOm_posite liner,'leéchate cdllectién system, leachate'treatmen.t system, and a reinforcement layer,
unless otherwise approved by 'EPA, after consultation with the State.

c. The pipeline collecﬁon system shall be desighed to transport the Mbnongahela
Basiﬁ Dischargcé to the Treatment Plant. Defendants shall treat the Monongahela Basin Discharges
using current and/or upgraded conventional acid m‘ine': drainage treatment technology priof to suéh

| discharg_es entering the pipeline colllecinn sy_stem.
25.  To ensure timely implemeqtation of the Treatment System, Defendants vshall :
complete the fdllowing tasks by the spéciﬁed dates:

a. Permitting: Defendar‘lt's‘shall submit complete applications for all necessary
permitting " for the Treétment System as soon as possible, inclu_dif;g the féllowing spéciﬁc.
milestones: | | |

(i) Applications for permité necessary for the construction and opération
of the landfill shall be sx'lbm"itted no later than Fébruary 1,2011.
| (ii) | Applications to modify the existing NPDES permit for discharges

- from the Treatment Plant site shall be submitted no later than June 13; 2011,

b. o Selebtibh of Contractor and Execution of Contract: On or before March 18,
2011, Defendants shall select the contractor(s) for construction of the Treatment Plant. Prior to

selecting the contractor(s), Defendants shall solicit preliminary e‘ngiriéering analysis reports from
| : | 10 |
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éualiﬁed biddef;, including a 30% to 50% complete design. On or before April .1 5, 2011,
Defendan_ts shall execute a contraét for construction of the Treatment ..Plént. |
c.  Pipeline Collection System: Tasks related o the pipelipé constructién that do
not require a preliminary engineering stage, such as property and right-of;way aéquisition, shall bé
A‘initiated as éoon as possible and»cofnpleted by no later than August 2, 201 1. .Construction of the
' pipeline collection system shall be completed by January 21, 2013.

d.  Final Design and Treatment Plant Construction: Defendantsshall complete’ .

the final deéign of fhe Treatment Plant on or before August 5,2011, shall initiate the construction of
the Treé;tment Plant on. or before Jufy_ 11, 2011, and shall achieve mechanical completion of
construction of the Treatment Plant on or be'fore January 21,‘ 2013. For purposes, of this

. Subparagraph, “mechanical completion” shall mean that the Treat.rrient Plant has been constructed
and the equipment has beep‘instalfed such that the plant is 'réady‘ fo begin coiﬁmissioning.

e.  Treatment Plant Commiésioning and Training: On.or before May 13,2013, '

Defendants shall (i) complete the commiséioning stage of vfhe 'pvlént construction ‘during'.which
équipment‘ shall be tested and adjusted as necessary to eﬁsure that th'e treétéd.discharg'e consistently
meets_the Chlo‘ride Limits, and (ii) complete tfaihing of Treatment Plant operators in pfoper

operation of the plant to ensure that the treated discharge consistently meets the Chloride Limits.

1. | Treatment System Operation: On or before May 30, 2013, Defendaﬁts shall
commence operation of the Treatmént System and achieve compliance With' the Chloride Lifnits.
26. Defe‘ndantsv shall continue to operate the Treatment Systerri to treat the Monongahela
Basin Discharges throughout the term of this De.cree'. |
27.  Defendants s‘hallAimplement the fbllowing monitoring and sampling program for the

Treatment Plant:
11
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a. For 90 Days after commencing operation of the Treatment System pursuant to
Paragraph 25(f), the Defendants shall monitor specific conductance at the following process
- locations: (i) plant feed 'VQafer,. (ii) reverse osmosis permeate water, (iii) water aftef the
evaporator/crystalliier, (iv) the blended reverse osmosis perméate an»d.evaporator/crystallizer water
(product water), and (;/)vthe product water aftér re-mineralization prior to discharge; and
b. | For 30 Days after comméncing operation of the Treétment System pursuant to
Paragraph 25(f), the Defendants shall colleét daily samples of each of the above water sources for
léboratofy analysis.for specific conductance, total dissolved solids (TDS), and chlorides to establish
abspeciﬁc coﬁciuctanée/chloride relatioﬂship a;id a speciﬁc conductance/TDS relationship to use for
estimating chloride and TDS concentrations at each of the monitoring points.
c. | Any data cvollected under this Paragraph shall be reported every two weeks by
email to EPA and the State.v |
28.  Within 180 Days after commencing operatioﬁ of the T.réatmeﬁt System pursuant to
Paragraph 25(f), Defendaﬁts shall submit to the United States and the State .a Monongahela Basin
Discharges Treatment System Ev‘a]uation. Report (“Treatment System Evaluatién Report”).
a.  The Treatment System Evaluation Report shall include: ) é summary of
compliance with NPDES permits limits for the Monongahela Basin Discharges and any Outlet of
- any NPDES permit with discharge from the Treatment Syétem; (ii)' an evaluation of the Tfeatment
Plant’s effectiveness in remov’ing chloride and dissolved solids; (iii) an evaluation of the Treatment
Plant’s impact on spéciﬁc conductance; and (iv). any broposed changes to improve the perfdfmancé
of the Treatnﬁent System, along with a schedule for implementation of the changes. |
b. Following receipt of the Treatment System Evaluation ‘Repor_t, the ’Ul;lited

States, after consultation with the State, may approve, approve with specified conditions, approve in
' 12
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part, or disapprov.e (with explanation) the Repcrt, including any plan for imp_lcrhcntation of
improvements to tﬁc Treatment System, pursuant to Paragraphs 18-22, taking into account fche
Treatment System Evaluation Report émd any other relevant information.

c. B If thc‘ United States -approves la plan under Paragraph. 28(b), thcn>
implementation of the improvements to the Treatment System shall be completed in the manner, and
in accordance with‘, the schedule established in the United States’ approflal.

Interim Treatment Measures for the Monongahela Basin Discharges

29.  Blacksville No. 2: NPDES Permit No. WV0064602, Outlet 003
a. The provisions of this Paragraph apply to NPDES Permit No. WV0064602,
Outlet 003. All provisions of this Paragraph shall also apply to NPDES Permit No. WV0064602,
Outlet 005, unless Outlet 005 does not constitute a Monopgahela Basin -Dischargc pursuant to
Paragraph 9(i).
b.  From the date of lodging until the Treatment System commences operation

pursuant to Paragraph 25(f), Defendants shall not exceed the following interim instream levels:

o Apphcable Intenm Instream Level Lt

Stream Flow (GPM) B }.'Chlorlde (mg/L) Speclfic Conductance (uS/cm)
500 — 1500 230 ' - 2,100
>1500 ‘ 860 5,400

‘The point of compli.ance for interim instream levels shall bc located at the Blacksvillc No. 2
Compliance Point identified on Appendix B1. Dcfendants shall monitor stream flow pursuant to this
Paragraph at the Blackcvillc 2 Upstream Mor‘litoring Station.

" C. If, at any time, the stream flow is less than 500 gpm at the Blacksvillc 2

Upstrearh Monitoring Station, Defendants shall immediately cease discharges from Blacksville No.

13
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2, NPDES Permit No. WV006460.2, Outlet 003. Once stream flow is equal to or greater than 500
gpm at the Blacksville 2 Upstream Monitoring Station, Defendanté may resume discharging‘from
| Blacksville Noi. 2, NPDES Permrt No. WVOO64602; Outlet 003, in accordance with this Paragraph.
Defendants shall provi’de imrnediate email notification to EPA and the State at the time of ceaaing or
resuming drscharges undér this Paragraph. ‘
d. From thé date of lodging untii the Traatment System commanceé operation
A pursuant to Paragraph 25(f), Defehdanta sﬁall maintain real time continuous instream monitoring
upstream and downétream af NPDES Permit No. WV0064602, Outlet 003 to méasure ahroride, '
specific conductance, and flow upstream, and chloride, épeciﬁc‘ VCOnductance,' and temperature
~ downstream.
| e.. - From the date of lodging until the Treatmenltv System commences operation
pursuant ’ro Paragraph 25(%), Defenriarrts shall maintain a managed discharée éyatem that controls thé .
dischargés from NPDES Parmit No. WVQO646QZ, Outlet 003, based on real time continao'us
instream rnonitoriné data, in order to prevent exceedances of the interim instream le'vél's under rhis
i’aragraph.

30." Loveridge, St. Leo:b NPDES Permit No. WV0040711, Outlet 016

a. - From the date of lodging until the Treatment System commences operation

" pursuant to Paragraph 25(f), Defendants shall not exceed the folloWing. interim instream levels:

(e e Apphcable Interlm Instream Level - = =
Stream FlOW (GP ND = Chlorlde (mg/L) .~ | Specific Conductance (uS/cm)

500 — 1500 7230 3 | 2.100
>1500 860 T 5.400

The point of compliance for interim instream levels shall be at the St. Leo Compliance Point

14
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i‘dentiﬁed on Appendix B2. Defendants shall monitor stream flow pursuant to this Paragraph at the
‘Blacksville 2 Upétream Monitoring ‘Statio'n. '
| b. If, at ény time, the stream flow is less than 500 gpm at-the Blacksville 2 |
: Upstréam Monitdﬁﬁg Station, Defendants shall immediately cease discharges from Loveridge, St.
Leo, NPDES Perrhit No. WV0040711, Outlet 016. Onice stream flow is equal to or greater théﬁ 500
. gpm ét the Blacksville 2 Upstrearh Monitoring Station, Defendéﬁts may resume discharging from
Loveridge; St. Leo, NPDES Permit No. WVOO407 .1 1, Outlet 016, in_acéordance with this Parag'rapﬁ. :
Defendants shall provide immédiate email notification to EPA and the State at the time of ceasing
or resuming discharges under thisb Paragraph.’ |
c.. .. From the date of lodging until the Tréatment System commences ob‘eration
pUrsuaﬁt to Péragraph 25(f), Defendants shall maintain real time cbntimibus instream ‘monitqring
’.upstream and downstream of NP_DES'Pernﬁit No. WV(504071‘1, Outlet 016 to measure éhloride,
. specific conductance, and flow upstream, and éhloride, specific conductance, and temperature
downstream.
d. ' From. the date of lodging ﬁntil the Treatment System cémmenccs 6peration
. pursuaﬁt to Paragraph 2 5(f), Defendants shgl] maintain a managed dischargé systefn that éontrols the
~ discharges from NPDES Permit No. WV0040711, Outllet 016, based on instream monitoring data, in
order to prevent exceedanéeé of the interim instream levels under this .Paragraph. The managed
: discharge gystem under this Subparagraph may combine tempofary undergfound sto.ragé‘ofrrr'lir.le
. ' water as well as transfer of mine water to the Hafvéy Run impoundment operated by Defendants at
the Loveridge mine.

“31." Loveridge, Sugar Run: NPDES Permit No. WV004071 1, Outlet 001

a. From the date of lodging until the Treatment System commences operation
15
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pursuant to Paragraph 25(f), Defendants shall not exceed the inlerim instrearn chloride level of 4QO
mg/l at the point of compliance for the Loveridge, Sugar Run AMD, NPDES Permit No.
“WV0040711, Outlet 001. | | |

b | ‘Ffom» the date of lodg.ing unﬁl the Treatment System commences operation
nufsuant to Paregraph 25(f), Defendants shall fnaintain real time continuous instream monitoring at
the point of compliance to measure chloride, specifle conductance, and temperature. The monitoring
system shall ‘be used to manage the rale of the discharge and shall have the capacity to cease
disc.harge to prevent an exceedanee of the interim instreem level under this ParagranhQ ‘

c. For purposes of this Pa'ragrap‘h, the ooin’l of compliance for NPDES Permit
No. WV0040711, .Outlet 001 .shall be at the Sugar Run Compliance Point iden’;iﬁed on Appendix
B3. | | | |

32.  Loveridge, Llewellyn: NPDES Permit No. WV0040711, Outlet 007

a. From the date of lod;‘ging:until the Tleatment System oommences operation A
pursuanl to Paragraph 25(f), Defendants shall not exceed the followmg interim instream levels atthe
- point of comphance for the Loveridge, Llewellyn AMD, NPDES Permit No. WV0040711, Outlet
- . 007, durmg the applicable time perlods:
| (i)  From August 1 to September 30, the interirn instream .le.vel for
chloride shall be‘230 mg/L; and
(ii)  From October 1 to July 31, the interim instream level for chloride shall
be 500 mg/L. |
b. - From the date of lodging until the Tleatment System commences operation
pursuant to Pvalragraph 25(f), Defendants shall m‘aintain real time continuous instrearn monitoring at

/

the point of compliance to measure chloride, specific conductance, and temperature. The monitoring
| 16



. Case 1:11-cv-00028-IMK Document 3-1  Filed 03/14/11 'Page. 20 of 50 PagelD #: 55

system shall bo used to manage the rate of the discharge anri o_hall have the capacity to cease the
discharge to prevent an exceedance of the interim instream levels under this Paragraoh.

c. For purposes of this Paragraph, the point o‘f compliance for NPDES
Permi’r No. WV0040711, Outlet 007 shall be at the Llewellyn Complianoe Point identified on

Appendix B4.

33.  Four States, Thorne: NPDES Permit No. WV0050598, Outlet 002
| a. . Frorn the date of lodging until the Treatment System comniences operation
: puréuant to Paragraph 25(f), Defendants .s.hal‘l no’r ‘exceed the following interim instream levels at the
ooint of compliance‘fo’r the Four Statés, Thorne AMD, Ni’DES Permit No. WV0050598‘,"‘OLitiet i)OZ
during the applicable time period:
| (i) ~ From August 1 to Septembor 30, the interim instream | level for
c}iloride shallinot exceed 230 mg/L; and |
(i) From October 1 to July 31, the interirn instream level for chloride vshall .
not exceed 300 mg/L. |
b. From the daite of lodging until the Treatment Syétem commences operation
- pursuant to Paragraph 25(f), Defendants shall maintain real time continuous instream monitoring at
the point of compliance to measure chlorido, speoiﬁo conductance, and tempéramre. The monitoring
sysiem shallube' used to manage the rato of ‘discharge and shall have the capacity to oease the
discharge to prevent an exceedance of the interim limits under this Paragraph.
c.  For purposes of this Paragraph, the point vof compliance for NPDES Permit

No. WV0050598, Outlet 002 shall be at the Thorne COmpliance‘ Point identified at Appendix BS5.

34, | Robinson Run, Lowe: NPDES Permit No. WV0093505, Outlet 011 k |

a. From the date of lodging until the Treatment Sys_tem,commences operation
. 17 .
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‘pursuant to Pafagraph 25(f), Defendants shall not exceed an interim instream chloride levelv of 300
mg/l at the poinf of compliahée for the Rébinson Run, Lowe AMD, NPDES | Permit No.
WV0093505, Outlet 011.

b. | From the date of lodging until the Treatment Systém commences operation
pursuarit to Paragraph 25(f), Defendants shall maintain real time continuous instream monitoring at
the pbint of com’pliance to measure chloride, specific conductance, and temperature. The monitoring
system shall be.used to manage the rate of discharge and shall have the Capacity to cease- the_
discharge.to prévent an excéedanée of the interimblimit under this Paragraph'. |

c. For purposes of this Paragraph, the point of compliance for NPDES Permit
No. WV0093505, Outlet 011 shall be at the Lowe Compliance Point identified on Appendix B6.

d. Defendants shall also c_:onduct field measurements of vchloride, ' specific
conductance, and temperature once per week at the Lowe Field Measurément location identified on

Appendix B6.

35.  Points of Compliance. The location of the points of compliance and field
measurements set forth under Paragraphs 29-34, and as identified on the maps in Appendix B, may »
be modified upon writteh agreement of the Parties.

36.  Managed Discharge Systems. The managed discharge systems covered by

Paragraphs 29-34 may be operated based on specific condﬁctanoe/chloride concentration

relationshipé that are established based on at least 30 days of instream monitoring information and

approved by EPA and the State, provided that Defendants shall continue to be responsible to conduct

chloride instream monitoring, except for peribds when chloride probes are being tested, recalibrated,
" and/or replaced.

37.  Defendants shall monitor for golden algae (Prymnesium parvum) in Dunkard Creek
' 18
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and its tributaries once a week from April 1 to November 30 and onee eifery two weeks from
December 1 to March 31 unless golden algae is detected in any sample, at which tifne the frequency
* shall increase to twice a week, until the golde‘n algee counts return to zero. This ‘menitoring.,shéll

occur at the sixteen sites approved by WVDEP pursuent to West Vi»'rgibnia, Order No.: M-10-071
issued on April 23,2010 and shall coﬁtinue sueh monitoring until the Compiiarice Deadline. Results
of the monitoring shall be provided to Defendants within five days of taking the sampie, and‘ :
reported by email immediately upon receipt to EPA and the State.

38.- Results of monitdring required by Paragraphs 29-34 shall be reported by email to
EPA and the State on a monthly basis.

| Ohio River Discharges Compliance

39. Defendants shall eliminate the discharges from the Shoemaker Mine, NPDES Permit
No. WVOOO4201; Outlets 003 end 018, and the Windsor Mine, NPDES Permit No. WV1011456,
QOutlet 001 in their current locations and reloeete them into the Qﬁio Riyer at locations where the
discharges, taking into account any,approved mixing zone,v v\vill'nof cause exceedances of final
effluent Iimifs for chloride in the applicable NPDES permits for the relocated discharges.

40.  Defendants shall complete the following tasks related to the relocatien of the Ohio
River Discharges by the seeciﬁed dates:

a. Permit Modification:

(i) | On or before January 14, 2011, Defendants shall submit the complete
permit modification applicétion to WVDEP requesting the relocation of the discharges fr‘orﬁ NPDES
Permit No. WV0004201, Outlets 003 and 01 8, together with a mixing zone application for chloride,. |
as well es any necessary applications to the U.S. Army Corps of Engineers, aﬁd West Virginia

Division of Natural Resources, Office of Land and Streams. Defendants shall send to EPA a copy of
19 -
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.these permit applications on the same date.

(iiy  .Onor before January 31,2011, Defendants shall submit £he complete
permit modification -appli‘catiqn to WVDEP requésting the r;:locaﬁon of the.discharge from NPDES
Permit No. WV1011-456, Outlet 001, _together with a mixing zone for chloride, as Well as aﬁy
necessary-permit applications to the U.S. Army Corf)s of Engineersv,v and West Virginia Diyiéion of
Natural Reséurces, 'Ofﬁée’of Land and Streams. ‘Defendants sl.lavll ‘'send tdEPA a copy of thése’

permit applications on the same date.

b.  Final EngineeringDes‘ignS'z
(i) , | On ér before Maréﬁ 15, 201 1, De_fendants shall comélete the final
| design for the ?elocation of the discharges from NPDES Permit No. WV0004201, Outlets 003 and
018. |
(ii) Qn or before April 15, 261‘1, Defendants shall.completé the final

" design for the relocation of the dischérge from NPDES Permit No. WV101 1456, Outlet 001.

. C. Selection of Conffacfdr:

(i) On or before May 2, 2011, Defendants shall exeéute any necessary
contracts for thé construction of the infrastructure required for the relocation of the dischargés from
NPDES Permit No. WV0004201, Outléts 003 and 018. | | |

tii) On or before May 31, 2011, Defendants shall execute an'y‘neceSSary
cqntracté for the construction of the infrastructure required for the relocation‘-o‘f the ciisbharge from
NPDES Permit No. WV1011456, Outlet 001.

d. Completion of construction and.reIOCation of the discharges:

) " On or before September 30, 2011, Defendants shall cotnpleté the‘ ‘

relocation of the discharges from NPDES PermitNo. WV0004201, Outlets 003 and 018 to the Ohio
20 '
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'River,,
| (i)  On or before October 31, 2011, Defendants shall complete the
relocation ef the discharge from NPDES Permit No. WV101 1456, Outlet 001 te the Ohio‘ River.
41.  Defendants shall achieve eomplianee with t_lleﬁnal effluent limits l‘or chloride in the
.applicable NPDES permits al the relecated Outlets for the Ohio River Discliarges no later than
October 3'1, 2011. |

VII REPORTING REOUIREMENTS

42. | " Defendants shall submit to EPA and the State quarterly reports at the end of the
month following the end of each calendar-year quarter (z e., by April 30, July 31, October 31, and
January 31). The quarterly reports shall contain, at a mmimum the following:

a.  Adiscussionon progress since the last quarterly report on the 1mplementation
. ofthe Treatment System, the Monongahela Basin Discharges Interim Measures, and the tho River
Discharges relocation measures; |
b, Information on completed or missed Consent‘Decree deadlines, the reaso_ns _
for any missed deadlines, and any anticipated problerns meeting any deadlines in the following |
quarter; | |
c. Summary ef information _relating to each exceedance of the in'rerim effluent
levels set by Paragraphs 29-34 or the Chloride Limits, as applicable, including (i) NPDES permit
.. number and Outlet, (ii) date, (iii) monitoring data, (iv) appliea_ble stipulatecl penalties, and (v} steps
taken or planned steps to remedy the exceedance |
d. Summary of information relatmg to each exceedance of effluent llmltS for the
applicable permits for the Ohio River Discharges, including (i) NPDES permit number and Outlet,

(i) date, (iii) applicable stipulated penalties, and (iv) steps taken or planned steps to remedy the
.21 ' o
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exceedance.
e. A description of any noncompliance with the requirements of this Consent
Decree and an explanation of the violation’s likely cause and the remedial steps taken, or to be
taken, to prevent or minimize such violation; and |
f. A description of each Decree vielatien for which Defendants have submitted
‘to EPA an unresolved Force Majeure clairn or intend to’vsnbmitva Force Majeure claim pursnant to
Secﬁon IX of this Consent Decree.

43,  If Defendants vielate,‘ or have reason to believe that they‘ rnay 'vielete, any

requ'irernenf of this Consent becree, Defendants shall notify the United States and the State of such

* violation an’d'its likely durati'on, in writing, within 7 Deys of the day Defendants ﬁrst become aware _'
of tne violntion, with an explanation of the violation’s likely cause and of the remedial steps saleen, .
or to be taken, to prevent or minimize such violation. If the cause of a violation icannot be fully
explained at the time the'report is due, Defe‘nda‘nts shall so state in the report. Defendants shall
investigate the c'a_lu‘se of the violation and shall then subrnit‘e‘m amendment to the report, in'cluding a
full explanation of the cause of the violation, withinSO Days of the day Defendants become aw_afe of
the Cause of the Violaﬁon._ Nothing in this Paragraphor the ‘following Paragraph relieves Defendants -
'of their obligation to provide the notice 4ree1uired by S_ection.IX ,Of this Consent Decre‘e (Fdr_ce
Majenre).-

44. Wnenever any violation of this Consent Decree or of any applicable permit or any
other event affecting Defendants’ performance under tnis Decree may pose an irnmediate .threat to
the public heal‘eh or ‘welfare or the environment, Defendé'nts shall notify EPA and the State orally or -
by electronic or facsimile transmission as soon as possible, buf no lnter than 24 hours after

Defendants first knew of the violation or event. This procedure is in addition to the requirements set
| 22
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forth in the preceding Paragraph

45.  All reports shall be submitted to the persons deSIgnated in Sectlon X1V of this’
Consent Decree (Notices), unless otherwise specified herein.

46.  Each report submitted by Defendants under this Sectlon shall be srgned by an official
of the submlttmg party and include the following certification:

I certify under penalty of law that this document and all attachments
were prepared under my direction or supervision in accordance witha -
~ system designed to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the
person or persons who manage the system, or those persons directly .
responsible for gathering the information, the information submitted
_is, to the best of my knowledge and belief, true, accurate, and
" complete. 1 am aware that there are significant penalties for
submitting false information, including the possibility of fine and
imprisonment for knowing violations.
This certification requirement does not apply to emergency or similar. notifications where
compliance would be impractical.

47. - The reporting requirements of this Consent Decree do not relieve Defendants of any
reporting obligatio'n required by the Aot or implementing regulations, or by any other federal, state,
or local law, regulatlon permlt or other requlrement

48.  Any information provrded pursuant to this Consent Decree may be used by the United

~ States in any proceeding to enforce the provisions of this Consent Decree and as otherwise permltted

by law.

VIIL STIPULATED PENALTIES

49.  Defendants shall be liable for strpulated penaltres to the United States and the State
for violations as specified below, unless excused under Section IX (Force Majeure). A violation

includes failing to perform any obligation required by the terms of this Decree, including any work

23
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plan or:schedule approved under this Decree, according to all épplicable requirements of this Décfee
an‘d within the specified time schedules established by or apprbved under this Decree.
| 50.  Stipulated penalties under this Section shéll begin to accrue oﬁ .the Day after
performance is due or on the Day a violation occurs, whichever is applicable, and shall contiriue to
accrue until performancé is satisfabtorily completed or until the violation ceases. Stipulated
penalties shall accrue simultaneously for separate violations of‘this Consent Decree.
51.  Either Plaintiff may in the unreviewéble exercise of its discretion, reduce or waive
stibulated penalties otherwise due it under this Consent Decree. |
52.  Stipulated penalties shall continue to accrue as provided in Paragraph 50 during any
Dispute Resolﬁtion under Section X, but need not be paid until the follqwing: |

a. If the dispute is resolved by agreement br by a decision of EPA or the State
that is not appealed to the Court, Defendants shall éay accrued ‘pe.nal.ties determined.to be owing,
together with inferest, to the United States and the State within 30 Days of the effective date of the
a‘gr'ee’ment or the receipt of EPA’s or the State’s decision or order.

b. If the dispute is appgaled to the Court aﬁd the Uriitgd States br the State
prevails in whole orin part, Defendants shall pay all accrued penalties determined by the Céurt tobe
o‘wing,‘together with interest, to the United States and the State within 60 Days of receiving the

| Court’s decision or order, except.;as pro_vided in subparagraph (c), below.

c. . Ifany 'Party appeals the Court’s decision, Defendants shall pay all accfued '

.penaltie‘s detefm‘inea to be. owing, togethef with interest, within 15 Days of receiving the ﬁnal
appellate court deciéion.
| 53. If Defendants fail to pay ‘stipulated penalties éccor‘ding to‘the terms of this Coﬁsent

Decree, Defendants shall be liable for interest on such penalties, as proVided forin28 U.S.C. § 1961,
24 N



Case 1:11;cv-00028-|MK Document 3-1  Filed 03/14/11 Page 28 of 50 PagelD #: 63

accruing as of the déte payment became due. Nothing in this Paragraph shall be construed to limit
“the United States or the State from seeking any remedy otherwise provided by law,:for Défendahts’
failure to péxy any stipulated penalties.

54, Subject to the pfovisions of Section XII of this Consent Decree (Effect of
Settlement/Resetvatioﬁ of Rights), the stipulated penalties proVided for in this Consent Decree shall
be ih addition to any other rights, remedies, or sgnctions available to the United States or the State
for Defendanté’ violation of this.Consent Decree of applicable law. Where a vi_olatidn of this‘
Consent Decree i's- also a violation of relevant statutory.or regulatory requir’ements, Defendants shall
be allowed a credit, for any stiﬁulated penalties paid, against' any statutory penalties imposed for
such violation. | |

55.  The Defendant shall pay fifty percent of the total stipulated penalty amount due to the

United States and fifty percent to the State.

56.  Non-compliance with Consent Decree Requirements: The following stipulated
penalties shall accrue per violation per Day for each violation of any requirement of this Consent

" Decree, except as otherwise provided in Paragraphs 57 and 60-62:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 per Day or portion thereof 1st through 14th Day
$2,500 per Day or portion thereof 15th through 30th Day
$4,500 per Day or portion thereof 31st Day and beyond

57.  Non-Compliance with Reporting Requirements. The following stipulated penalties A
shall accrue per violation per Day for each violation of the Reporting Requirements under Section
- VII of this Consent Decree:

Penalty Per Violation Per Day Period of Noncompliance

$250 per Day or portion thereof 1st through 14th Day.
$500 per Day or portion thereof 15th through 30th Day
$1,250 per Day or portion thereof 31st Day and beyond

25
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58. Defendants shall pay any stipulgtéd penalty pursuant to Paragraphs _56 and 5_‘7‘to.the '
: Unjtéd States and the State within 30 Days of receiving a written demand by either Plaintiff, ‘The
Plaintiff making a demémd for payment bf a stipulated penalty shall éimultaneously sénd a éoby of -
the demand to the other. - )

59, | Defendants shall pay stipulated penalties owing to thve' United States pursuant to
Paragraphs 56 aﬁd 57 in the manner set forth in Paragraph 12 and with the confirmation notices and
transmittél letter information required by Paragraph 12, except that the transmittal letter shall state.
that the payment is for stipulated penaities and shall state for which violation(s) the penalﬁes are
being paid. Defeﬁdaﬁts shall pay stipulated penalties owing to the State.pursuant to Paragraphs 56

~and 57 in the mannér set forth in Paragraph .13 and with the conﬁﬁnétioﬁ | notice required by
, Paragra’ph 13, eicept fhat the notice shall state that the payment is for stipulated penalties and‘ shall
state for which violation(s) the pénalties are bein'g paid. “

- 60.  Non-Compliance with Interim Levels. Stipulated penalties shall accrue in the amount

of $1,000 for each daily cxceedance of an interim level set forth in Paragraphs 29(b), 30(a), -3v1'(a), '
32(a), 33(a), aﬁd 34(a) from the date of lodging to the Compliance Deadline. For the purposes of
this Paragraph, multiple exceedances of an interim iﬁstream level for the same parameter at the same

point of compliance during one Day shall count as one daily exceedance.

61. . Non-Compliance with ChloridevLiniits.‘ The following stipulated penalties shall

accrue for each violation of a Chloride Limit after the Compliance Deadline: -

a. For violations of the daily maximum Chloride Limit:
Number of daily maximum violations at aﬁ Qutlet Stipulated Penalties
First violation ' $1,000
Second consecutive violation $2,500 -

Third consecutive violation ' $5,000
v 26 '
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Fourth consecutive violation and " : $10,000
each consecutive violation thereafter

b. For violations of the monthly average Chloride Limit:

" Number of monthly average violations at an OQutlet Stipulated Penalties
First violation S _ . $2,000° '
Second consecutive violation : $5,000
Third consecutive violation - $10,000
Fourth consecutive violation. and _ © $20,000

- each consecutive violation thereafter

62. Non-Compliance-With final effluent limits for chloride ( Oh_io River Discharges). The

following stipulated penalties shall accrue for each‘v_iolation of a final effluent limit for chloridein -

the applicable NPDES pérmits at the relocated Outlets for the Ohio River Discharges after October -

31, 2011:
a. - For violations Qf a daily maximum chloride effluent limit:
Number of daily maximum violations at an Outlet Stibulated Penalties -
- First violation ' » $1,000
Second consecutive_violation : o $2,500
Third consecutive violation S ~$5,000
TFourth consecutive violation and - $10,000

each consecutive violation thereafter

b. For violations of a monthly average chloride effluent limit:
Number of monthly average violations at an Outlet Stipulated Penalties
First violation ~$2,000
Second consecutive violation ' $5,000
Third consecutive violation S $10,000
Fourth consecutive violation and _ ~ $20,000

eagh consecutive violation thereafter

63. Defendants. shall pay any stipulated penalties due as a re_sult of n’on-complianf;eé
undér Paragraphs 60-62 at the énd -of each quarter (i.e., by April 30, July. 31, October 31, and
Jaﬁua;y 3 1).  Défendants shall maké paymenfs to thé United States by EedWire Electronic Funds

Transfer following the procedure specified in Parégraph 12, and notice of such payment shall be sent
| | 27 |
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to EPA with Defendants’ quarterly reports required by Paragraph 42. Defendants shall make
payments to the State following the proéedure specified in Paragraph 13, and notice of such payment
shall be sent to the State with Defendants’ quarterly reports requiréd by Paragraph 42.

IX. FORCE MAJEURE

' 64. “Force Majeure,” for purposes 6f thisConse.nt Decree, is defined as any event arising
from céuscs beyona the coh_trol V‘of ‘Defendants, of any‘cf‘ltity controlled by Defendants, or of
Defendants’ contractors, that delays or‘ prevents the performance .of aﬁy obfigation under this

: Corisen;c.Decree dgspite Defendants’ best efforts to fulfill the_oblig‘ation. The requirement that
Defendants e)’(erciSe “bést efforts to fulfill the obligation” includes using best efforts to anticipate
any potential Force Majeure event arid best efforts to address the effects of any such event (a) as it ié
occufring and (.b) after it has occurred to prevent or minimize aﬁy resulﬁng delay to the greateét
ex’c‘eﬁt possible. .“Forée Maj’eur_e” does nof include Defendants’ financial inability to perform any

' obligatién und:e_:r' this Consent Decree. |

65'.‘- If any event occurs or hé\s occurred that may delay th¢ pérformance of any obligation
under this Consent Decree, whether or not caused by a Force Majeure event, Deféndants shall
provide notice orélly or ny :lectronic or facsimile transmiésidn to EPA and the State within 72 hours
_bf when Defendanﬁs first knew that the event might‘Acause a delay. ,Within 7 Days theréafter, )
Defendants shall provide in writing to EPA and the State an explanation and description of the
reasons for the delay; the»anticipate'd duration of the delay; all actions taken or to be taken to prevent
or minimize the delay; a schedule for implementation of any rﬁeasure‘s to be taken to preyent‘ or
mitigaté th.é delay or the effect of tﬁe delay; Defendants’ rationale for attributing such delay to é '
Force Majeure even'; if it intends to assert sucha claim; and a statément as to whether, in the opinion

of Defendants, such event may cause or contribute to an endangerment to public health, welfare or
28
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the environment. Defendants shall:inelude with any notice all available documentation supporting
the claim that the delay was attributable to a Force Majeure. Failure to comply with the above

A requirements shall precludeDefendants from asserting any claim of Force Majeure for that event for
the period of time of such failnre to comply, and for any additional delay c'aused‘by sucli‘ failure.
Deferidants_ shall be deemed to know of any circumstance of which Defendants, any entity controlled
by Defendants, or Defen‘dants’ contractors knew or should have known. ,

66. IfEPA, after areasonable opportunity for reviewand comment by the State, agrees
that the 'de_lay or anticipated delay. is a’ttributable to a Force Majeure event, the time for performance
of the obligations un’der .this Consent Decree that are affected by the Force Majeure eyent will be
extended by Ei’A, after a reasonable opportunity for review and comment by the State, for such time

~ as is necessary to complete those obligations. An extension of the time for performance of the

' obli gations affected by the Force Majenreevent shall not, of it.self,'extend the ‘time for perfornianoe

of any other obligation. EPA will notify Defendants in writing -of the length of the ei(ten's_ion, ifany,
for performance of ‘the' obligations affeeted by the Force Majeure event.

67.  IfEPA, after areasonable opportunity for reyiew and comment by the State, does not. '
agree that the.delay or anticipated delay has been or will be caased by a Force Majeure event, EPA
will notify Defendants in writing of its decision. . |

68.  IfDefendants elect to invoke the dispute resolution proceduresv set forth in Section X
(Dispute Resolution), it shall do so no later than 15 Days after receipt of EPA’S notice. In any :such

_proceeding, Defendants shall have the bnrden of demonstrating by a preponderance of the evidence
that the delay or anticipated delay has been or will be caused by a Force Majeure event, that the
duration of the delay or the extens’ion sought was or will be warranted under the circumstances, that

Abest efforts were exercised to avoid and mitigate the effects of the delay, and that Defendants
o ‘
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compliedv with the requirements of Paragraphs 64 and 65, above. If Defendants carry this burden,
the delay at issue shall be deemed not to be a violation'by Defendants of the affected obligation of
this Consent Decree identified to EPA and the Court.

- X. DISPUTE RESOLUTION

69.  Unless othe@ise exbressly provid‘éd for in this Consent Decree, the Dispute
Resolution procedures of this Sectibn shall be the exclusive mechanism to resolve disputes arising
~_under or with respect to this Conéent Decree. Defendants’ failure to seek resolution of a diépute
- under this Section shall preclude Defendants from raising any such issue as a defense to an action by
the United States or the Sta;té to enforce any obligation of Defendants arising under this Decree.

70.  Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this

Consg:nt Decree shall first be the subject' of iﬁformal negotiations. The dispute shall be considered to
have arisen WhenDefendants send the United States and the State a written Notice of Dispute. The
Notice of Dispute shall state cléarly the matter in dispute. The peribd of informal _riegotiatibns shall
not exceed 30"Days from thé date the dispute arisesv’,‘ ﬁnless that period is modified by written
agreement. If the Parties cannot resolve a dispute by informal negbtiations, then the position
advanced by the United States, after consultation with the State, shall be considered binding unless, |
within 10 Days after the :conclusion of the informal negotiétion period, Deféndants inQle formal
dispute pesolution procedurés as set forth below. |

71.  Formal Dispute Resolution. Defendants shall invoke formal dispute resolution

-procedures, within the time period provided in the preceding Paragraph, by serving on the United
States and the State a written Statement of Position regarding the matter in dispute. The Statement
of Position shall include, but need not be limited to, any factual data, analysis, or opinion supporting

Defendants’ position and any supporting documentation relied upon by Defendants.
' 30 ’
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72.  The United States shall serve its Statement of Position within 45 Day's of receipt of
Defendants’ Statemépt of Position. The United States’. Statement pf Position shall include, but need
not be limited to, any factual data, analysis, or opinion supporting that position and any supporting
documenta‘;ion reliad upon b.yv .the United States, and shall be developed in consultation with the
State. The United States’ Statement of Position shall be binding on.Defendants, unless Defendants
ﬁlé a motion forjudicial review of the dispute in accordance with Paragraph 74. |

73.  Anadministrative record of the dispute shall be? maintained by EPA and shall contain
all Statements of Position’, including supporting documentation, submitted pursuant to this Section.

} 74. . Defendants may seek judicial review of ;che dispute by filing with the Court and
serving on the United Statea and the State, inaccordance Wiﬂ’l Section XIV of this Copsent_ Decree
N otices), amotion requesting judicial resolution of the dispute. The motion must be filed within 10
Days of recelpt of the United States Statement of Posmon pursuant to Paragraph 72. The motion
shall contain a written statement of Defendants’ posmon on the matter in dispute, mcludmg any .
»supporting factual data, analysis, opinion, or documentation, and shall set forth the relief requested
and any schedule within which the dispute must be resolved for orderly implementation of this
Consent Decree.

75.  The United. States and/or thve State shail raspond to Defendants’ motion within the
time period allowed by the Local Rules of this Court. Defendants may file a reply memorandum, to
the extent permitted by thé Local Rules: ' |

76. Standard of Review

a. Dlsputes Concerning Matters Accorded Record Rev1ew Except as otherwwe

provided in this Consent Decree, in any dispute brought under Paragraph 71 pertammg to the

adequacy or appropriateness of plans, procedures to implement plans, schedules or any other items
' 31
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fequiring appfoval by EPA under ihis Consent Decree; the édequacy of the performance_of work
undertaken pursuani to this Consent Decree; and all 6ther disputes that are accorded rcview on the
administrativ'g recérd under apblicable principleé of administrative law, Defendants shéll have the
burden of -demonstrating, based on the administrative record, that the position of the}United Stat_es vis
arbitrary and cé‘pricious or othérwise not in accordance with law.
b. Other Disputes. Except as otherwise provided in_ this Consent Deéree, in any |
| other di_sj_atite brought undef Paragraph 71, Defendants shall bear the burden of demonstrating that its
~ position fulfills ihe te:rms, conditions, requirements, and objectives of this Consent Decree. '

77..  The invocation of Dispute Resélution procedures under tﬁis Section shall not,. by
itself, extend, postpone, or affect in any wéy any obligation of De‘,fendanté‘ under this Consent’
Decree, unless and uﬁtil final resolution of the dispute so provides. Stipulated penalties with respect |
to the disputed rhatter shall continue to-accrue from the first Day of nOncompliance‘, but payment

_‘ shall b-e stayed pending resolution of the dispute as brovided in Paragraph 52. If Defehdahts do nét
prevail on fhe disputed issue, stipulated penalties shall be assessed and paid as provided'in Section
VIII (Sﬁpulated. Penalties). 4

XI. INFORMATION COLLECTION AND RETENTION '

78. The United States, the State, and their representatives, including attorneys',v
cbntractqrs, and consultants, shall have the right of entry o'nté any property related to this Consent |
Décree é.nd under the ownership or control -of thé Defendants, at all reasonable times, upon
-presentation of credentials, to:

a.  monitor the progress of activities required u.nder this Consépt Decree; -
b. verify any data or information submittéd to thg United States in accordance

with the terms of this Consent Decree;
' 32
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c. obtaiﬁ samples and, upon request, splits of any samples taken by Defendants
or ita representatives, cqntractors, or consultants; |

d. obtain documentary evideﬁce, including photographs and _simi:lar data‘; and

e. asseas Defendants’ aompliance with thia Consent Decree.

79.  Upon request, | Defendants shall pfovide EPA and the State or their authorized
fepresantatives splits of any samples tak‘en‘ by Defendanfs. Upoh request, EPA and the State shall
provide Dafendants splits of any sambles faken by EPA or the S'tate.‘

v'8'0. Until five years after the _fefmination of this Consent Decree; Deféndants shall retain,.

: aﬁd,shall instruct their contractors and agents topreserve, all non—identiaal copieé ofall dqcumenfs,
racords, or other iﬁfdrmatio'n (including documents, records.,v or other information in electronic form)
m its or its contractors’. or agenfs’ possessioﬁ or cbntrol,' or fhat come into its or its contractors’ or -
agents’ possgssidn or controi, and that relate in any manner to Defendants’ performance of ,ita
obligatiéns under this Consent Decree. This information-retention requirement shall apply
regardl_ess of any contrary corporate or institutional policies or procedures.‘ At ahy fime during this
inforrﬁaﬁbn—retention period, upon 'reques_t.by the United States or the State, Defendanfs shall
provide popies‘ of any documents, records, or other information required to be maintained under this
Paragraph.

| 81. - At the conclusion of the information-retention laeriod provided in the preceding
Paragraph, Defendants shall notify the United Statesband the State at least 90 Days prior to the
destruction of any documents, records, or other information subject to the requiremenfs of the

‘praceding Paragfaph and, upon réquest by the United States or the State, Defendants shall deliyer
any such doculments, racords, or other information to EPA or thé State. Defendants may asseﬁ that

certain documents, records, or other information is privileged under the attorney-client privilege or
‘ 3



+ Case 1:11-cv-00028-IMK Document 3-1 Filed 03/14/11 Page 37 of 50 PagelD #: 72

- any other privilege recognized by federai law. If Defendants assert sﬁch a privilege, they shall
provide the following: (a) the title of the documenf, record; or information; (b) the date of the |
document, .re'cord, or informatibn; (c) the name and title of each author of the documént, record, or

‘information; (d) the name and title of each addressee and recipient; (¢) a description of the subject éf
the document, record, or ih‘formation; anci ® the privilege asserted by De‘fendants’. H_owever, no
data creafed or generated pursuént to thé requiremgnts of this Consent Decree shall be withheld oﬁ

‘ | grounds of pr.ivilege. |

82.  Defendants may also assert that information required to be _prd?ided under this
Section is protectedi as Confidential Business Informgtion (“CBI”) under 40 C.F .R. Part 2 As to'any ;

| information‘th'at Defendants seek to pfotéct as CBI, Defendants shall follow fhé pfocedure’sset forth

" in 40 C:F.R. Part 2.

83. This Consent Decree in no Way'limnits or affects any right of entry and inspection, or
ény fight to obtain information, held by the United States or the State pursuant té applicablé federal
or state-laws, regulationsv, or pefmits, nbf does it limit o? affect any duty or obligation of Défeﬁdarits
to’»rr'laintaivn documents, records, or other information imposed by applicable federél or state 1aws, |

regulations, or permits.

XII. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS
84. Thié Consent Decree resolve;s the civil claims of the United States and the State for
the violations alleged in the Cbmplaints ﬁléd in this action. |
85. .Thé‘Ur‘lited States and the State reserve all legal and equitable remedies available to
enforce the pro‘visions of this Consent Decree, except a s expressly stated in P-aragréph 84;» Excepf as
‘expres.'sl.y specified in Paragraph 84, this Consent Decree shall not Be construed to limif the rights of

--the United States or the State to obtain penalties or injunctive relief under the Act or implemeﬁting
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regulations, or under other federal or state laws, regﬁlations, 61‘ permit conditions, including, but not
limited to, any ciaims for ﬁatural resource damages. |
86. ~In any subsequent administrative or judicial proceeding initiated by thev United States
orthe Staté for injunétive relief, civil pe_nalti‘es, or other appropriate relief relating to the Defendants’
violations, Defendants shéll not assert, and ﬁqay not maintain, any defensg or claim based upon the
principles of Waiver, res judigata, collateral estoppel, issue preclusion, claim precIusion, vclaim-
_splitting, or other defenses based updn any conteﬁtion tha‘t the claims raised by the United States or
the State in the subsequent proceeding were or should have been bro'ught in the instant case, except
: | with respect to ciaims’ that have been specifically resolved pursuaﬁt to Paragraph 84 of this Sectiqn.
87. - This Consent Decree is not a‘permit, or a modification of any permit, under aﬁy
féderal, state, or Iocai laws or regulations. Defendants are responsible for achieving and maintaining
compl'ete' compliance With' all applicable federal, state, and local laws, regulatiéns, and pc?rmits; and
Defehdants’ compliancer with this Consent Decree shall be. no defense to any action commenced
puréuant to any such léws, regulations, or permits, except as set forth herein. The United States and
the. State do not, by their consent to tﬁe entry“ of tﬁis Conseﬁt Decree, wérrant or aver in any manner
that Defendants’ compliance with any aspect of this Consent Decree shall result in éompliance with
provisions of the Act',.33 U.S.C. § 1311, et seq., or with any other provisions of federal, state, or
loéal 1_a§vs, 'régulations, or pernﬂits. Application for construction grants, State Revolving Loan
Fﬁhds—, ér any. other grants or loans, or cher delays caused by inadequate faci‘lity planniﬁg or plans
~ and specifications on the part of Defendants shéll not be ‘éause for extension of any required
*compliance date in this Consent Decree.
88. : ‘ This Consent Décree does not limit or affect the rights of Defendants or of th’e ‘United'

States or the State against any third parties;, not party to this Consent Decree, nor does it limit the
' ' 35
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rights of third parties, not party to this Consent Decree, against Defendants, exceptva's otherwise
provieled by law. |
89. | This Consent Decree shall not l?e construed to create rights in, or grant any cause of |
action to, any third party not p‘arty to this Consent Decree.
| 90. By the execution of this Consent Decree, Defendants release and shall hold harmless
the United States and the,State, their instrumentalities, agents, and employees, in fheir official and
| personal capacities, of any and all liability or claims arising out of or otherwise related to the
- negotiations leading to this Consent Decree and all matters contained therein.
XTII. COSTS |
91.  The Parties shall bear their own costs of this action, including attorneys’ fees, except
that the United States and the State shall Be entitled to collect the costs (iﬁcluding attorneys’ fees)
incurred in any action necessary to collect any portion of the civil penalty or any st.ipulated-pen’elties
due but not paid by‘Defendants.b
| XIV. NOTICES
92. Unless-otherwise specified herein, whenever notiﬁ'cations, submissions, reports, or ‘
communications are required by this Consent Decree, they shall be made in w'riti‘ng and addressed as
follows:

To the United States: |

Chief, Environmental Enforcement Section

~ Environment and Natural Resources Division
U.S. Department of Justice
P.O.Box 7611 '
Washington, D.C. 20044-7611
Re: DOJ No. 90-5-1-1-09916/1

- 36
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To EPA:

Director, Office of Civil Enforcement
U.S. Environmental Protection Agency
Ariel Rios Building, 2241A

1200 Pennsylvania Ave., N.W. -
Washington, D.C. 20460

- NPDES Enforcement Branch Chief
U.S. EPA Region III
1650 Arch Street, 3WP42
Philadelphia, PA 19103
. Phone: 215-814-2300
Fax: 218-814-2318

To the State:

-Chief Inspector, Environmental Enforcement

West Virginia Department of Environmental Protection
601 57" Street, SE

Charleston, WV 25304

Phone: 304-926-0470

Fax: 304-926-0488

Director, Division of Mining and Reclamation -

West Virginia Department of Environmental Protection
601 57™ Street, SE

Charleston, WV 25304

Phone: 304-926-0490

Fax: 304-926-0456

Chief, Office of Legal Services

West Virginia Department of EnVIronmental Protectlon
601 57" Street, SE - :

Charleston, WV 25304

Phone: 304-926-0460

Fax: 304-926-0461

To Defendants:
General Manager Environmental Services
Consol Energy Inc.

1000 Consol Energy Drive
- Canonsburg, PA 15317

37
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Legal Department
Consol Energy Inc. ,
1000 Consol Energy Drive.
Canonsburg, PA 15317 '
' 93, Unless othefwise specified hérein, whenéver hotiﬁcations, submissions, reports, or
communications are required by this Consent Decreé by eméil, they shall be made to EPA through
- Chad Harsh at harsh.chad@epamail.epa.gov; and to the State through Mike Zeto at
'Michael.A.Z_eto@wv'.gov, Tom Clarke at Thomas.L.Clarke@wv.gov, and Brent Wiles at -
Loren.B.Wiles@wv.gov.
9%. - Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address. |

95, Notices submitted pursuant to this Secﬁon shall be vdeer'ne_d submitted upon mailing,

unless otherwise prbvided in this Consent Decree or by mutual agreement of the Parties in writing;

XV. EFFECTIVE DATE -
96. The Effective Date of this Con’sent Decree shall be the date upon which this Consent
Decrée is entefe‘d by the Court or a motion to enter this Consent Decree is glfanted, whichcvel.' éccﬁrS'
ﬁrst, as recorded on the Court"s docket. | |

XVI. RETENTION OF JURISDICTION

97.  The Court shall retain jurisdiction over this case until termination of this Consent
Decree, for the purpose of resolving disputes arising under this Decree or entering orders modifying
this Decree, pursuant to Sections X (Dispute Resolution) or X VII (Modification) or effectuating or

enforcing compliance with the terms of this Decree.

- XVIL MODIFICATION

98.  The terms of this Consent Decree, including any attached appehdices, may be

38
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' modiﬁed only by a subsequent writteh agreement sighed by all the Parties. Where the modiﬁcatiori

constitutes a material change to this Decree, it shall be effective only upon approval by the Court.

99.  Any disputes concerning modiﬁcation of this Decree shall be resolved pursuant to

Seotion X of this Decree (Dispute'Resolution)‘; provided, however, that, instead. of the btltden'of

proof' provided by Paragraph 76, the Party seeking the modification bearsv the bdrden of

| demonstrating that it 1s entitled to the re.que_sted modification in accordance with Federal Rule of
Civil Procedure 60(b). - | B

XVIIL TERMINATION

100.  After Defendants have completed the requirements of Section VI (Comphance'
Requlrements) have thereafter maintained contmuous satisfactory compliance with this Consent
Decree for a period of two years, have compi’ied with all other requirements of this Consent Decree,
and have paid the civil penalty and any accrued stipulated penalties as required by this Consent
Decree, Defendants may serve upon the United States and the State a Reqdest for Termination_,
stating that Defehdants have satisfied those requirements,' together' with all necessary sdpporting '
documentation. |

101.  Following receipt by the United States and the State of Defendants’ Request fof
Términation, the Parties shall confer mformally concermng the Request and any dlsagreement that .
the Parties may have as to whether Defendants have satisfactorily comphed with the requirements ‘
for termination of this Con_sent Decree. Ifthe United States, after consultation with the State, agrees

that the Decree may . be terminated, the Parties shallvsubmit, for the Court’s approval, a joint
stipulation terminating the Decree. o
102; If the United States, after consultation with the State, does not agree that the Decree

may be terminated, Defendants may invoke Dispute Resolution under Section X of this Decree.
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However, Defendants shall not seek Dispute Resolutioﬁ of any dispute regarding términation, under
’Paragraph 71 of Section X, until 60 Days after service of its Reqpest ‘for Termination.
XIX. PUBLIC PARTICIPATION N
103. | This Consent Decree shall be lodgéd with the Court for a period of not less‘ than 30
Days for p'ublic‘ nc;tice and comment in accordance with 28 C.F.R. §50.7and W. Va. CodeR. §47-
10-1 62c The United States and the State resérVe the right to withdraw 6r withhold their coﬁsent if
the comments regarding this Consent Decree d'iscl.ose facts lor éonsiderations indicating that this
Consent Degreé_is inappropriate, iml.aroper,Aor inadequate. Defendants consent to entry of this
‘Consé.nt Decree Wit.hout.furthe'r 'notice and agree not to withdraw from or oppose entry of tf\is '
: Coﬂsent .Decrée by the Court or to challenge any f.»rovisi'on of the Decfee, unless the United States
hasn(.)tiﬁed Defendénts in writing fhat it no longer supports entry of the Decree. |

XX. SIGNATORIES/SERVICE

104. . Each undersigned representati\)e of the Defeﬁdants, the Assistant Attorney General

for the Environment and Natural Resources Di?isiori of the Departr,nent‘ of Justice, aﬁd the

_ undersigned represéntative of fhe' State certifies that he or she is fully authorized ,to‘ enter into the

‘terms and conditions of this Consent Decree and to execute ‘and legally bind the Pafty he or she
represents to thi‘s’ document. |

105.. This Consént Decyée may be signed in counterparts, and its 'validity shall not be

challenged on that basis. Defendants agree 10 accept service of process by m.a'il with respect to all

matters arising under or relating to this Consent Decree and to waive the formal service requirements

set forth in Rules 4 and 5 of thé Federal Rules of Civil:Procedure and any applibablc Local Rules of

this Court including, but not limited to, service of a summons.
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XXI. INTEGRATION

106. This Consent Decree constitutes the final, complete, and exclusjve agreement and
understanding{ among the Parties with"respect to the settlement embodied in the Deeree and
sunersedes all prior agreements and understandings, whether oral or written, concerning the settle-

" ment embodied‘ herein. Other than deliverables that are subs:equentl& submitted and. a}aproved
pursuant to this Decree,. no other. document, nor any repfesentation, linducement, agreement,
understanding, or promise, constitutes any part‘of this Decree er the settlement it represents, nor

- shall it be used in construing the terms of this Decree.

XXII. FINAL JUDGMENT

107.  Upon approval and entry of this Consent Decree b}t the_ (Sourt, this Consent Decree |

" shall co}_nstitutel a_'ﬁnal judgment of the Court as to the United States,-the State, and Defendants. The

Court finds that there, is. no just reason for delay and therefore enters this judgment as a final
Judgment under Fed. R. Civ. P. 54 and 58. |

' XXTII. APPENDICES

108. The followmg apnendlces are attached to and part of this Consent Decree:
Apnendlx A: Monongahela Basm Dlscharges Wastewater Treatment Plant Design Spemﬁcatl‘ons
Appendlx B Points of Comphance and Field Measurements for Monongahela Basin Discharge
Interim Measures

SO ORDERED THIS DAY OF . ,2011.

United States District Judge
Northern District of West Virginia . -
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States, et al
v. CONSOL Energy Inc., et. al.

FOR THE UNITED STATES OF AMERICA

Date: _ #&ﬁ// | \&med
: ! o IGWACIA S. MORENO
Assistant Attorney General

Environment and Natural Resources Division

Date /X/// é’wm /éf WJW
LAURA A. THOMS
BRITTA G. HINRICHSEN
Trial Attorneys
‘Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
‘Washington, D.C. 20044
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of Umted States,
etal v CONSOL Energy Inc., et. al.

- |  FOR THE UNITED STATES OF 'AMERICA
.Date: J\)A\l.}ﬂl‘ /{/'WL’
Date: &ﬂl/’ ZD”

WILMAM J. [HENFELD, I

Assistant United States Attorney

U. S. Courthouse and Federal Building
1125 Chapline Street

Wheeling, WV 26003
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THE UNDERSIGNED PARTIES enter into ﬂns Consent Decree in the matter of Umted States
et al. v. CONSOL Energy Inc., et. al.

| FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

Date: Z/Zg/!l , Ofm %@d
L CYNTHIA GILES, Assistant Administrator
Office of Epforcement and Compliance Assurance
U.S. Environmental Protection Agency '

1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

| Date: 2/( ’U""’ N , 747(/ ' Y / /C'

ADWAM M. KUSHNER, Director

~ Office of Civil Enforcement

~ Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency -

- 1200 Pennsylvania Ave., N.-W.
Washington, D.C. 20460

,Date,:,-g}lb"\f o : M ‘ : e
B ‘ MARK PbﬂL[NS Director
‘Water Enforcement Division
Offi¢e of Civil Enforcement :
* Office of Enforcerent and Compliance Assurance
U.S. Environmental Protection Agency ’
1200 Pennsylvama Ave,N.W.
Washington, D.C. 20460

: AMANDAJ HELWIG ftorn

“Water Enforcement Division
"Office of Civil Enforcement
Office of Enforcement and Compllance Assuranoe
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W. :
Washington, D.C. 20460

Date: . ﬁzz / I
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FOR THE UNITED STATES ENVIRONMEN_TAL
PROTECTION AGENCY ‘

Date: %A% ‘

Philadelphia, PA 19103-2029
215-814-2900
215-814-2901 (fax)

o . ) '

* Date: _‘),//f//l ' ) QA%’A/

: MARCIA E. MULKEY
Regional Counsel
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103-2029
215-814-2676
215-814-2603 (fax)
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FOR THE WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION '

Date: I/ 28] /1 (//\P /%\/
- T o R L. HUGHES
Sem Counsel
Office of Legal Services A
WYV Department of Environmental Protection
1601 57" Street, SE
Charleston, WV 25304
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FOR DEFENDANTS CONSOL Energy Inc.;
~ Consolidation Coal Company; and Windsor Coal
' [Company; : .

FOR CONSOL ENERGY INC.

"Date: //;/%/// o ' N—m\\

Rob’ert-P. King, Executive Vice President.

FOR CONSOLIDATION COAL COMPANY

Déte: 2/7,/// | } | //\______f'—_'—’

Robert P. King, Vice President

FOR WINDSOR COAL COMPANY

Date:‘v /21/71/// | //k""""C

Rob’ért P. ng, Vice President
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